
COMPTROLLER GENERAL OF THE UNITED STATES 

WASHINGTON 25 

B-119782 July 9, 19^U 

The Adtainistrator 

General Services Administration 

Dear Mr# Administrator; 

Reference is made to your letter of April 19, 195U, request­

ing a decision conceming the measure of damages incident to the 

reported breach of the maintenance obligation by the Defense 

Plant Corporation and its successor and assignee, the Reconstruction 

Finance Corporation, under a lease dated March 2, 19U3, for cer­

tain land and ii9>rovemente at the lev Tork Municipal Airport* 

Specifically, you request to ba advised vhether, in determining 

tha amount of the Govemnsnt's liability for the aforesaid 

breach and the failure to retum the premises in good condition, 

the value of the realty prior to the construction of the pemanant 

improvements thereon should be used as a basis for determining 

the difference between tha present appraised value and the value 

at the time of entry upon tha premises or idiether for such 

deteziaination ths computation should be based on the valua of tha 

property after cosqiletion of the iiq}rovements by the Government* 

The property vas leased by the City of Nev York to the 

American Export Airlines, Xnc,, vith the understanding that tha 

lease vould be assigned to tha Defense Plant Corporation in 

connection with the prosecution of the war* Proa the facta aa 

reported in your letter and the enclosures, it appears that the 
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Govemment's interest arose by reason of the referred-to assign­

ment dated Hay 1, 19U3, ̂ z*<3m the lessee to the Defense Plant 

Corporation* Tha original tem of tha lease is for tha period 

beginning March 2, 19li3, and ending Deceinber 31, 1952, at an 

annual rental rate of ̂ U,826«57 with reneval option for ona or 

mora successive ten year terms not to exceed three, and tha rental 

for each renewal term to ba increased ten percent over tha rental 

for tho prior term* Paragraph 11,; provides for cancellation of 

tha lease by the lessee in the event of certain continganoies 

therein set forth* Tha lease conteiiplated erection of certain 

stiruotures tiy the Defense Plant Corporation vhich in tinm were 

to be occupied by tha American Export Alrllnse* Paragraph 21 

authorises the oonstruotion of such buildings at no cost or 

expense to the lessor and paragrc^h 2^ provides tiiat tha buildings 

or replacament buildlnga so constructed shall bo and becoma tiia 

property of tha lessor and part of the freehold and shall not ba 

removed therefrom upon termination of the lease by esqpiration or 

otherwise* 

Paragraph 12 providea that at the termination of tha lease 

by e:q>lration or otherwise tha lessee shall yield and deliver 

possession of the premises to the lessor "in good condition, 

reasonable wear and tear excepted** Paragraph 23 provides that 

the lessee shall maintain "any and all buildlnga or struoturas 

erected thereon or any or all facilities, utilities, or servicas 
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used in connection therewith, in first class condition, ordinary 

wear and tear excepted, and to make Bity and all repairs thereto," 

except those items whloh the lessor is obligated to maintain or 

repair* Paragraph 26 provides for emortization of the cost of 

the buildings over a twenty year period, the established cost to 

be decreased at the rate of one»twentieth at the end of each year* 

However, in the event of tarminetion of the lease before the 

expiration of 20 years, paragraph 27 providea that the unamortised 

value of tha eonvlatad Impronrementa shall ba forfeited to the 

lessor, except under certain contingencies not here present* Aa 

indicated in your letter the right to repayment of suoh unamortiaed 

valua does not attaoh to lessee's right of osnoellation under 

paragraph 11(b) of the lease in the event of termination of the 

lessee's contract or right to carry air nail in and about the Hew 

York area* 

It appears from the facts as stated in your letter and supple­

mental information fumished in letter of June 17, frost your acting 

General Counsel, that on April 18, 1950, the lease vas declared 

excess to the General Services Adxdnistratlonj that on September 

26, 19^0, the sir carrier oertificata Issued by Civil Aeronautics 

Administration to the Aneriean Overseas Airlines was cancelled} 

that on Juno 28, 1951, the lease was renewed for a ten-year t e m 

beginning January 1, 1953, et an annual rental of 15,309*26; and 

that in addition to the rent, the annual insurance premiums payable 

by the Government under the terms of the lease amount to $13,500* 
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Tou stato that in view of the unsuooessful efforts to find e 

tenant it Is now believed to be in the best interest of the Govern­

ment to cancel the leaea either b7 mutual agreament or pursuant 

to tha provisions of paragraph 11(b)* Further, you stata that 

tha lessor has offered to cancel the lease upon the payment of 

$120,000, ̂ dilch amount is stated to represent the eost to rase 

the buildings and restore tha site* With respect to suoh offer 

you state that vhlle the lease doea not obligate the lessee to 

restore, by the terms of p&ragi*aphs 12 and 23 the lessee is 

obligated to maintain the premises in first class condition, and 

upon termination of the lease to return the premises in good condi^ 

tion subjsct to the usual exceptions* 

With respect to the present condition of the premises you 

state that they are in a state of disrepair, not due to ordinary 

vear and tear| that the Government is in default vitii respect to 

its maintenanoa obligationi that the oost of the required repairs 

is estimated ty appraisers of the Administration at $130,000| that 

taking into consideration the present condition of the premises 

together with the restricted obaraoter of ths business enterprise 

vhich may be conducted on tha prĉ >erty and other factors, the 

Administrative appraisers have set a value upon tha Government's 

leasehold interest in the property at ?300,000| that tha fee valua 

of tha leased property prior to the construction of tho struoturas 

thereon by the Defense Plant Corporation and the current fee value 

thereof are not presently available but are in the course of 
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preparation; and that since the cost of construction of such 

structures totaled l̂,069,lii6 it is obvious that the original fee 

value hae been greatly increased* 

In ooncluslon you state, in effect, that since as a result 

of tha improvements made by the lessee either the leasehold value 

or the present fee value is greatly in excess of that required to 

put the building in good condition, a question has arisen whether 

the Administration may pay any amount to the Authority as damages 

for failure to repair either upon a mutual cancellation of the 

lease cr upon canoellation imder the provisions of paragraph 11(b)* 

Your letter indicates that your doubt in the matter arises on 

account of what is stated to be the general rule announced in 

several court oases and deoislonn of this Office to the effect that 

the pzdmary measure of damages to realty is the diminution of t̂ e 

market value thereof or restoration costs, if loss than such 

diminution* 

The Government's right to cancel the lease under paragraph 

11(b) accrued on September 26, 1950, when the air carrier certificate 

issued by the Civil Aeronautics Administration to the American 

Overseas Airlines vas cancelled. Since the Government failed to 

exercise the option within a reasonable time after such cancella­

tion and sinoe the lease was renewed over nine months after tha 

cancellation right accruec^ the cancellation right contained in 

paragraph 11(b) would not appear to be available to the Qovernment 
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at this late data* 32 Am* Jur* Landlord and Tenant sec* 832j 

51 C.J.S* Landlord and Tenant see* 911| Alpem v* Mayfair Markets, 

258 P« 2d 7* In such cireumstances and in the absence of the 

occurrence of any other contingencies contained in paragraph 11 

under which tha Govemment properly ndght be autherlied to cancel 

the lease, (my refusal on the part of tha Qovernment to aooept 

the canoellation offer would subject the Government to rentala 

totaling 9U5,128*71 fcr eight and one-half years, tha balance of 

the renewal terra, together with annual insurance premiusa totaling 

^108,000.« Aside from the fcregoing, because of the Govemment's 

breach of the repair and maintenanoa obligations upon the Qevem>« 

ment's failure to effect tho necessary repairs,the lessor, by 

merely exercising the option granted to it in paragraph 23 of 

the lease, eould, if it so elected, make same and add the cost 

thereof to ar^ rental or other Government obligations under said 

lease* In such event the Government wotild become obligated to pay 

suoh oost8-.-administratively estimated at 3l30,000--under the 

procedure set forth in paragraph 23 of the lease* Aa indicated 

in your letter it is true that there is no obligation on tha 

Govemment to restore tha premises to thair original condition* 

However, in tho light of the provisions of paragraph 12 of the 

lease requiring the leasee to sunrender the pronises in good 

condition subject to the usual exceptions and tha provisions of 

paragraph 23 of the lease requiring the lessee to maintein the 

premlsea in first class condition, to dei7 tha olaim on tha basle 

presented on such a teohnioality^-for tha reasons stated abova— 
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olearly would not be in the best interests of the Government. 

Further, in the light of tho specific provision in paragraph 23 

pertaining ta the lessor^ right to recover the costs incui*red in 

the event of tha leasee's breach of the maintenance and repair 

obligation^the decisions cited in your letter, holding, in effect, 

that the measure of damages is the amoimt by which tha premises 

have been diminiahed in value because of the lessee's breach of 

the obligation to restore or leave in a certain condition, would 

not appear to be for explication under the facts of this ease* 

Hovever, evon if such theory oould apply to the present case it 

would not operate to preclude payment of the amount of 0120,000, 

whloh the lessor is willing to accept for cancellation of the lease* 

If tha diminution theory could be applied, necessarily, it would 

be required to be based on the valuation of the In^rovements sinoe 

no separate estimate has been fumished of the valuation of the 

land at the beginning of lease or at the present time* Since, under 

the e:q)ress terms ef the lease, the improvements irtiich vere required 

to be constructed by the lessee becana the property of the lessor 

and could not be removed by the tenant tho construction eost of 

such improvements must be regarded as part of the rental considera­

tion end may not be viewed as enhancing the value of the property 

for tiie purpose of determining the proper measure of damages for 

the lessee's breach of tha maintenanoa and repair obligations* 

Tha evidonca submitted shows tha present estimated market value 

of the iiT̂ rovements as approximataly c300,000* On such basis, and 
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considering the conatruotion oost it follows that the fee valua 

of the property has not been enhanced as suggested in your letter, 

but on the contrary, because of the lessee's breach of the main^ 

tenance and repair obligations, said fee value actually has 

decreased more than the amount the lessor is willing to accept 

for cancellation of the lease* 

Accordingly, this Office would not be required to object to 

the payment of ^120,000 to the lessor for cancellation of the 

lease, provided the lessor will execute a release releasing the 

Govarnment from all liability arising under the lease* The 

foregoing is based on the as3wq}tion that the various departments 

and establishments of the Govemment have been canvassed to 

determine vhether there is any present need for the premises* 

See in this connection, paragraph 10(b) of the lease* 

The enclosures forwarded with your letter are returned here­

with* 

Sincerely, 

FRANK HTTTETrTPI 

Acting Ccsqptroller General 
of the United Statea 

Enclosures 
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